HEJEWUCTBUTEJBHOCTD 3ABEIIIAHUS Y EE ITIPABOBBIE ITOCJIEJICTBHSI
Cronoruna JI.C.

Cmonoeuna [lapvsa Cepeeegna — mazucmpaum,
Kagedpa epadicoanckoeo npasa u npoyecca,
Bnaoumupckuii eocyoapcmeennuiii ynusepcumem um. Anexcanopa I pueopvesuua u Huxonas I'puzopvesuua Cmonemosuix,
2. Braoumup

AnHOmayua: 6 cmamove paccMompervl npagogvie NOCIeOCMEUs HaAPYUWeHUs. NPAGUIL COCMABIEHUST 3A8eUAHUSL.
Hcenedosanvl cryuau npusHauus 3a6eWanuss HeOeliCmeUumenvHblM, a MaKdice YClogus, npu CoOmo0eHuu
KOMOPbIX 3a8ewanue 6yoenm cuumamscs OeticmeumenbHoiM.

Knroueevte cnosa: mnacneoosanue, 3aseujanue, Hacie0o0amenvb, HACIEOHUKU, CYOeOHAs NPAKmMuKd,
HeOelCmeUumenbHOCIb 3a6EUja .

3aBemanyue — OJHOCTOPOHHSS CAENKA, T.K. JJISl €¢ COBEPIICHHs JOCTATOYHO BOJIEU3BSBIICHUS OIHOIO JIMILA,
T.e. 3aBemarensd. Tak Kak 3aKOH OTHOCHT 3aBEIlaHWE K Pas3psily CHEJIOK, CIEeI0OBaTEIbHO, 3aBEIIAHHUE JJOIDKHO
OBITH COCTaBJIICHO IO TpaBWIaM M TPEOOBaHWAM, KOTOpBIE MPEABABISIOTCA K CHEIKaM, HO C Y4YETOM
0COOCHHOCTEH, XapaKTEpHBIX U1 COCTAaBICHUS 3aBEIaHusA. B ciyuae HapymieHus TpeOOBaHUH, 3aBeIIaHWe
NPU3HAETCS HEIEHCTBUTENBHBIM [7].

[TpumeyarenbHO, 4TO ACHCTBYIOLEE 3aKOHOJATENILCTBO HE COJCPKUT MEepeuHs OCHOBAHMS MPH3HAHUS
3aBellanus HeseiicTBUTeNnbHBIM. ClieoBaTeNbHO, HEOOXOJMMO PYKOBOACTBOBATHCS IPABUIIOM TOPU30HTAIBLHOM
HepapXuM MPaBOBBIX HOPM «B ClIydae OTCYTCTBHS CICIIMATBHON HOPMBI, IPUMCHSIFOTCS OOIIUE TOJI0KECHUM. B
HalleM ciydae, NPy NMPU3HAHWU 3aBellaHus HeJeHCTBUTEILHBIM, HEOOXOIMMO PYKOBOJICTBOBATHCS MPABHIAMHU
0 HEICUCTBUTEILHOCTH CACIIOK [9].

TakuM o00pa3oM, 3aBellaHWE KakK CJelKa IO0JDKHAa COOTBETCTBOBATH OIPEIEICHHBIM YCIOBHUSM, IIPH
COOJIIO/IEHUH KOTOPBIX 3aBellaHne OYAET CUNTAThCS AEHCTBUTEIBHBIM. A HMEHHO: COOTBETCTBHE TPEOOBaHUAIM
3aKOHA COJICP)KaHMsl 3aBEI]aHWs, COBIAJAEHHE BOJM M BOJICHM3BSABICHHUS 3aBelIaTels, COOJOCHUE
YCTaHOBIICHHOW (hOpPMBI TpeOOBAaHHSIM 3aKOHA, B IPOTHBHOM CITydae 3aBellaHue MPU3HACTCS HeleHCTBUTEILHBIM
[8].

Crout oOpaTtuth BHEMaHUe, uTo [locTanoBnenuem Ilenyma BepxosHoro Cyna P® ot 29.05.2012 Ne 9 «O
CyAeOHOM MpakTHKE IO JedaM O HAacJeJOBAaHWW» BOCIHONHAETCS NPOOET B 3aKOHOAATEIBCTBE W JaeTCA
TIPUMEPHBII NEpEeYeHb OCHOBAaHWM, MPU HAJIMYMU KOTOPBIX 3aBEILAHUE MOXKHO IPU3HATh HEAEHCTBUTEIBHON
CIENKOMN BCIEeNCTBUE ee HuUToKHOCTH [ 10].

Wrak, cormacuo 1. 27 ykazanHoro Ilocranosnenus Ilnenyma Kk TakuM 0OCTOSITEIBCTBAM OTHOCSITCS CIyJau:
COCTaBJICHUsI €ro JIMIIOM, HE O0JaJaloIUM JEeClOCOOHOCThIO B TIOJIHOM O0BEME; COCTaBJICHHS 4Yepes
Ipe/ICTaBUTENS JINOO TPaXKTAaHWHOM HE eIMHOJIMYHO; HapylIeHHs (OpMBbI 3aBEIIaHHs U €r0 yJOCTOBEPEHUS U B
JPYTUX CIydasx, PsIMO YCTAHOBJICHHBIX 3aKOHOM [2].

[Ipoananu3upoBaB CyaeOHYIO NMPAKTUKY Pa3IMYHBIX perHoHOB Poccuiickoit denepanyn, MOXKHO CHENaTh
BBIBOJ O TOM, B OCHOBHOM CpPEAM HACIEICTBEHHBIX J€Jl BO3HUKAIOT CIIOPHl O IPU3HAHUM 3aBEIIaHM
HEe/CHCTBUTENBHBIM, M IIOJABJIIOIIEE KOJIMYECTBO JeJ, TAE€ MCTHBl XOTAT NpU3HATh 3aBellaHue
He/IeHCTBUTENBHBIM, - 0 OCHOBAaHHIO HEBMCHSIEMOCTH 3aBEIIaTEs.

Tak, u3yunB npakTuky JICHHHCKOTO paifoHHOTO cyaa ToMCKO# 00JacTH 1Mo JefiaM O MPU3HAHWN 3aBEUIaHUs
HenerictBuTenbHEIM 3a 2010-2016 roabl, MOKHO CHIEJIATh BBIBOJ, YTO OCHOBHAS Macca el IO 3asBJICHHBIM
TpeOOBaHUSAM HE MOJUIEKaNIa yAOoBIeTBOpeHHIo. [IpninHa Takoro ncxona B TOM, YTO B MPOLIECCE PACCMOTPEHUS
JieJT UCTIIBI He CMOIJIM JOKa3aTh HEBMEHAEMOCTb 3aBelIaTes, JM00 B COBOKYITHOCTH BCEX JIOKA3aTeNbCTB CyH He
MOT IIPUHTH K BBIBOJLY, M3-3a HETIOJHOTHI JI0KAa3aTeIbCTBCHHON 0a3bl, O TOM, YTO 3aBELIATEINb AEHCTBUTENBHO HE
crioco0eH OBLT TOHUMATh 3HAYCHHE CBOMX ACUCTBUH U PYKOBOAUTH MIMHU.

W3y4yuB aneyuisiOHHBIC OINPEAEICHUs M0 JTHM e JeiaM (KOTOpble OCTaBallUCh 0O€3 YHOBIECTBOPEHHS),
MOXKHO le/IﬂTM K 3aKJIIOYCHHIO, 4YTO CyﬂeGHaﬂ IpaKTUKa UACT IO TaKOMY IIyTHU, YTO, KaK IIPpaBHUJIO, TaKUEC
peleHus ocTaroTcs 0e3 N3MEHEHUs], a areJUIILHOHHBIE )Kano0bl 0e3 y0BIETBOPEHUS. XOTs, BCTPEUArOTCs JIea,
(manpumep, nemo ot 15.03.2010 Ne 2-63/10 Jlenmnckoro paiioHHOro cyna ToMckol o0macTtu), B KOTOPBIX
HCKOBOE 3asiBIICHHE Y/IOBJICTBOPHIM. JIEHMHCKHMI pallOHHBIH Cyl Ha OCHOBaHMM SKCIEPTU3bI, IMOKa3aHWUH
CBHJIETENEH U B COBOKYITHOCTH C APYTMMH JOKAa3aTeNbCTBAMH IIPUIIEN K BBIBOJY O TOM, YTO 3aBEINATEIb B
MOMEHT COCTaBJICHHsI 3aBELAHUSl «HE MOHMMal CYTH HPOMCXOJSILIEro, JAC30pPHEHTHPOBAaH B 0OCTaHOBKE,
HECOCTOSATEIbHBIN B OBITY» [4].

Yro Kkacaercst Jel, paccMaTpuBacMbIX BepXOBHBIM CyIOM, TO 3/eCh TakKe HaOmopaercs OoblIoe
KOJINYECTBO JIeJI, CBSI3aHHBIX C NMPH3HAHUEM 3aBellaHus HejeiicTButensHbIM. Tak, mo pemy Ne 18-KI'16-26 ot
05.07.2016 Ob110 3as1BIICHO TpeOOBaHKE 00 OclIapMBaHWU 3aBellaHus. B xone cyeOHbIX pa3oupaTenbCTB, HCTell
MIBITAJICSL J0Ka3aTh HECIIOCOOHOCTh NOHMMATh 3HAYCHUS JEHCTBHH 3aBeIiaTelst B MOMEHT COCTaBJICHUS



3aBeljaHus. JIeMCTBUTENBHO, B XOJ€ HCCIENOBaHMSA JOKA3aTENbCTB, CYJ YCOMHMICS B TOJHOTE U SCHOCTH
NICHXOJIOrO-TICUXHATPHYECKON IKCIIEPTHU3BL. VITOroM CTano HampaBlieHUE JeNa Ha HOBOEe paccMoTperue [3].

Amanorn4yHoe neno Ovut0 paccmorpeHo BepxoBHbM cymom ot 06.10.2015 Ne 81-KI'15-21. Hcten Taxke
MIPOCHJT TPU3HATH 3aBEIIaHHE HEICHCTBUTENBHBIM, B CHJIy TOTO, YTO Ha MOMEHT COCTABJICHUS 3aBEIIAHM
HacJe0JaTeNlb He MOT TIOHMMATh 3HAYEHHsI CBOMX JIEHCTBUH M PyKOBOANTH UMH. 10 HTOTY paccMOTpeHHsI, Cy
OTKa3aJl B yJOBJICTBOPEHHUH 3asBICHHBIX TPEOOBAaHMH, T.K. I0KA3aTEIbCTBA HE OBUIM IIPEACTABICHHI B MOTHOM
00beMe, B CBSI3M C OTHM, HE OBLIO JOKa3aHO, YTO 3aBelIaTelb JCHCTBHUTENLHO HE OBLI CIIOCOOEH IMOHMMATh
3HaYCHHE CBOUX JCHCTBUI U PyKOBOAUTH UMM [8].

Kpome Toro, HeoOXoanMo 00OpaTuTh BHUMaHHE Ha TO, C KAKOI'O MOMEHTA Y JIMIa MOSBISETCS IpaBO Ha
oOpalleHre B CyJl ¢ HICKOM O TIPU3HAHUM 3aBEIaHUs HEACHCTBUTEIIbHBIM.

Cornacuo m. 2 cr. 1131 'K P® 3T0T MOMEHT OTIpe/iesieH mocie OTKphITUs HacheacTsa [1]. 3aBemiatens B
CHJIy TPHUHLMIA CBOOOABI 3aBEIIaHHS MOXET W3MEHUTh WM OTMEHHUTH COJEp)KaHWe 3aBELIaHus, T.e. Y
HaCJIeTHUKOB, BO3MOXKHO, OyAyT OTCYTCTBOBATh ITPUYHMHBI OOpALICHUS B CY/I.

W mocnenmusist mpuunMHa - HauuHAas CyneOHOE pa3dMpaTeNbCTBO, MCCIEAYS IO0Ka3aTelbCTBa, 3aciyIINBast
TIOKa3aHMs CBHJETENEH, eCTh BEPOSITHOCTD JOIYCTUTh PACKPBITHE COJIEpKAHHE 3aBELIaHus, M KaK CICICTBHE
HapyLICHUE TPaB 3aBewaresst [5].

Takum 00pa3oM, THpW COCTAaBICHHHM 3aBEHIaHMS HEOOXOMMMO Oojice BHHUMATEIBHO OTHOCHTBCS K
TpeOOBaHMAM 3aKOHA, KAK 3aBEIATEIIO0, TaK H JINIAM, YAOCTOBEPSIOINM TaKOE 3aBEIaHuUE.

Kak moka3ssiBaeT cyneOHas MpaKkTHKa, MOAABIISAIOINEE YMCIO HACIEACTBEHHBIX JIEN CBA3aHO C MPU3HAHHUEM
3aBel[aHNs HEeJeHCTBUTEIBHBIM 10 OCHOBAaHUIO HECIIOCOOHOCTH JIMIIa OCO3HABATH 3HAUCHHE CBOMX JEHCTBUI M
OTCYTCTBUSI CIIOCOOHOCTH PYKOBOAUTH UMM [6]. UTOOBI COKPATUTh KOJMYECTBO CHOPOB, HEOOXOIUMO B MEPBYIO
oyepe/b ObITh OUTEIBHBIMU U BHUMATEJILHBIMH HOTAPHYCaM IIPU YAOCTOBEPEHUH 3aBEIaHU .

Taxoke He00X0IMMO BHECTH B 3aKOHOJIaTEILCTBO U3MEHEHHUS, KacaloIuecs MopsaKa JOCTyNa K CBEICHUSIM O
COCTOSIHMM 370pOBbs 3aBelareneii, 00s3aTh CyJbl HANpaBisITh KOMWHM PEIICHUI B eJUHBIH MH()OPMAIIMOHHbINA
peecTp CBEACHUH 0 MPU3HAHUY 3aBEIaTelsl HeJeeCIIOCOOHBIM.

Kpome TOro, rpaxkgaHe camMu MOTYT IOBJIMATH Ha COKpalleHHE CyAeOHBIX pa3OMpaTesIbCTB, UCKIIIOYHUTH
BO3MOXKHOCTb OCHOPHTH IOCIICIHIOI BOJIIO HacleTHWKaMH. J[ms 3Toro rpaxiaaHam HeoOXOAMMO 3apaHee
1M03a00THTECST O CyIOp0e HMYINECTBA, ONpENEIUB €ro B 3aBemaHWu. YacTo BCTpEHaroTCsl Ciydad, KOTaa
3aBEIIAHMS COCTABISIOTCSA B OOJIE3HEHHOM, TPEJCMEPTHOM COCTOSIHHH, TIO3TOMY €CTh BEPOSATHOCTB, UTO B CyJE
OyzmeT nOKa3aHO, YTO 3aBEUIAaTeNIb HE MOT OTJaBaTh OTYET CBOMM JICHCTBHSAM M TaKWE 3aBEIIAHHUS MOTYT OBITH
MIPU3HAHbI HEIEHCTBUTEIbHBIMH.
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